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SOME ERRORS AND OMISSIONS in connection with 
LODGMENTS under the COMPANIES ACT 1936-1957 
in New South Wales 


by 
E. A. SWANSON 
Deputy Registrar-General 


At the end of the year 1957, approximately over 32,500 
different companies had been registered and it is anticipated 
that this number will increase at the rate of 3,500 a year. 
Over 60,000 miscellaneous documents were lodged during 
the same year of which about 30 per cent were found to be 
defective. A considerable amount of time and effort is 
wasted both by the Department and by persons acting 
on behalf of companies in putting these documents into 
their correct form, much of which could be avoided if 
more consideration were given to the requirements of the 
Companies Act, the Regulations, and the directions which 
appear on the various printed forms provided for use by 
the Department. Whilst every latitude is given where an 
endeavour is made to comply with the requirements of the 
Act, it has been found necessary on occasions to invoke the . 
penal provisions of the Act and to prosecute companies in 
case of continued neglect. 


The following list indicates the more common cases 
of error or neglect :— 


A. In connection with the registration of companies (more 
particularly proprietary companies) : 


(1) Failure to register an office to which all communi- 
cations and notices may be addressed, and of a 
change in the situation thereof. The office is 
required to be registered at the latest as from the 
28th day after the date of the company’s incorpora- 
tion and any change should be registered before or 
immediately thereupon (s. 75 and Forms 19 and 
20). 

(2) Failure to file a return containing certain specified 
particulars which appear or should appear in the 
register of the company’s directors and of any 
change among the directors or in any of the par- 
ticulars in the register. This return should be filed 
within 14 days from the appointment of the first 
directors and within 14 days of any change (s. 125 
and Form 33). 


In addition, where this return is filed, it is 
frequently found that the notes on the form in- 
serted for the guidance of persons lodging them 
have not been fully complied with. 
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(3) 


Failure to file a return of the allotment of any of 
the company’s shares containing the specified 
particulars. This return should be filed within one 
month after the allotment (s. 145 and Form 34). 


In addition, in the particulars of a contract not 
reduced to writing in respect of shares allotted as 
paid up otherwise than in cash (Form 35), item 7 
(particulars of the allottee affected) is frequently 
omitted. Where the number of allottees exceeds 
100, a reference to the names, addresses and 
descriptions of the allottees set out in the return of 
allotment of shares (Form 34) is accepted. 


B. In connection with the preparation of documents 
generally. 


(1) 


(2) 


(3) 


(4) 


The failure of subscribers to the memorandum and 
articles of association of a company limited by 
shares to sign their full name and to write in words 
opposite thereto the number of shares taken by 
them (s. 12). 


The use of non-permanent ink (e.g., red or green) 
in the signature by a subscriber of his name, 
address and occupation. 


The description by a female subscriber of herself 
as married, single or widow, which merely indicates 
her social status. A description such as “Home 
duties” is, however, acceptable. 


The filing of documents which do not comply with 
reg. 6 of the Companies Regulations 1936, and in 
the case of the memorandum and articles of asso- 
ciation of a company, with reg. 6A. These regula- 
tions prescribe the quality of paper to be used, 
the size, and type, the width of margins and manner 
of binding. Inquiry at the office of the Company’s 
Branch in case of doubt may be considered 
expedient. 


Failure to file notice of the abandonment of a 
name registered under the Business Names Act 
1934-1957 where a company is formed to take over 
the business and carry it on under that name 


(s. 32 (1) (c)). 


C. Neglect or delay in furnishing a copy of the annual 
return. 


Every company is required to make a return once 
at least in every calendar year (ss. 88 and 89). This 
return must be completed within 60 days after the first 
or only general meeting in the year and a copy signed 
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by a director, the manager, or secretary of the company 
-_ forthwith be filed with the Registrar-General (s. 
). 

Though the Act provides for a penalty up to £5 
a day on the company and every officer of the company 
for every day during which the default continues, on 
17 March 1958 approximately 7,800 companies were in 
default. It is the present practice of the Department to 
notify each company of its default, and not to press 
for a penalty if after a reasonable period of time the 
default is remedied. 

D. In connection with the preparation of the annual return. 

(1) Failure to indicate whether the particulars in the 
return are those on the date of the return or on 
the 14th day after the first or ordinary general 
meeting in that year of the company (s. 88 (1)). 

(2) The address of the registered office is omitted 
(s. 88 (38)). 

(3) The total amount of the indebtedness of the com- 
pany in respect of all mortgages, charges and liens 
is omitted (s. 88 (3)). 

(4) The certificate required by s. 91 in the case of a 
proprietary company is not signed. 

(5) The totals of the number of shareholders in the list 
of members and in the summary of share capital 
in the annual return do not agree (s. 88 and Sch. 6). 

(6) The auditor’s certificate in respect of the Unclaimed 
Moneys Act 1917 is not attached to the return 
(s. 367). 

(7) Details as to the addresses of the directors and of 
the shareholders are not included (s. 88 and Sch. 
6). 

E. Notice of increase of share capital. 

Where a company having a share capital increases 
its share capital beyond the registered capital it is 
required within 15 days after the passing of the neces- 
sary resolution to file a notice of the increase, which 
should include certain prescribed particulars (s. 155). 
Almost invariably the conditions subject to which the 
new shares have been or are to be issued is not set out. 
Where the shares are to be issued on the same terms 
and conditions as those previously issued, a statement 
to that effect is accepted. 

F. Returns by liquidators. 

(1) Where a company is being wound up, the liquidator 
is required to file a s‘tatement made up to the end 
of a period of 6 months from the commencement 
of the winding up and at the end of each succeeding 
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(2) 


period of six months, within 30 days from the last 
day of the period, and when the assets are fully 
realized and distributed before the end of any such 
period a final statement must be filed (s. 316 and 
Reg. 15). The return is required to be prepared 
in accordance with the directions in Form 59 in 
Sch. 2 to the Companies Regulations 1936. 

The most frequent omission is the particulars 
to be shown in items (1) to (5) under the heading 
“The liquidator should also state’. The lists of 
dividends or composition and of the amounts paid 
or payable to contributories are also generally 
inadequately set out. 


Where the affairs of a company are fully wound 
up the liquidator is required to file with the 
Registrar-General a copy of the account showing 
how the winding up has been conducted and the 
property of the company disposed of and a return 
in the case of a members’ voluntary winding up 
of the holding of the final meeting and of its date 
within one week of the meeting and in the case of 
a creditors’ voluntary winding up of the holding 
of the final meetings of the company and of the 
creditors, within one week of the meetings or of 
the later meeting (ss. 271, 280, and Forms 53 and 
54). 

The requirement that a copy of the account 


must accompany the return is frequently over- 
looked. 
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DISPOSITION OF PROPERTY AND TAXATION 


Part II—Private Companies 
by 
BRIAN McMAHON, LL.M. 
Solicitor of the Supreme Court of New South Wales 


The personally owned business is extremely vulnerable 
to death duty. If the owner has very few other assets at 
the time of his death, the money to pay the duty can often 
be found only by a forced sale and the end of the business 
usually means substantially poorer circumstances for the 
widow. This is a situation that can be provided for by the 
transfer of the business to a family company. The company 
must, however, be well designed and constructed, otherwise 
the trader will own at the time of his death all the shares 
in the company which must necessarily be of the same 
total value of the business if the business is the only asset 
of the company. As the value of the asset cannot be 
changed, the problem is to reduce the value of the shares 
retained by the deceased, while at the same time ensuring 
his continued control over the business. 


Transfer of business 

A preliminary point arises on the transfer of the 
business. Quite often an agreement is made between the 
company and the promoter whereby the promoter transfers 
all the assets of his business to the company in considera- 
tion of the issue to him of shares of the equivalent value. 
This has a double disadvantage. Firstly, ad valorem stamp 
duty must be paid on the agreement.[1] It is true that the 
stamp duty would not be at Sixth Schedule rates because 
the shares in the business must necessarily be worth the 
same as the business if the business is its only asset; but 
the fact that stamp duty must be paid at all is a drawback. 
Secondly, any agreement which provides for the issue of 
shares for a consideration other than cash must be 
registered with the Registrar General.[2] In many highly 
competitive and secretive types of businesses it is un- 
desirable to make available to any competitor who likes 
to search detailed figures on the value of one’s business. 


Simple method of transfer 

A simpler method of effecting the transfer is by 
exchange of cheques. The company orally agrees with the 
promoter to buy the business at a certain figure and gives 
him a cheque for that amount. Sometimes it is desirable 
to set out in detail the values placed on the various assets 





[1] Stamp Duties Act 1920-1956, s. 40. 
[2] Companies Act 1936-1957, s. 145 (1) (b). 





y 





Austrolian Conveyancer and Solicitors Journal, October, 1958. 


150 CONVEYANCER AND SOLICITORS JOURNAL 1958 





so that there can be no doubt as to the extent of the 
allowable depreciation and writing off of goodwill price 
or premium for lease in the future. In that case a detailed 
written offer can be made by the promoter to the company 
which is accepted orally. As there is no wriiten agreement 
no stamp duty is payable. Having received his money, the 
promoter then applies for the issue to him of shares. This 
is done and the shares are paid for by the promoter with 
another cheque. 


Table A 


In drafting the Articles of Association of the company 
it is better to exclude Table A[3] altogether. It was not 
designed to provide for companies such as we have in mind 
and, in addition, contains many onerous and awkward 
Articles, such as Article 66 (requiring directors to be 
shareholders),[4] Article 69 (restricting the company’s 
borrowing power to its paid up capital) and Article 70 
(requiring all the directors present at every directors’ 
meeting to sign their names in a book kept for that 
purpose). 


Articles of family company 


The distinguishing feature of the Articles of a family 
company is the share structure—the types of shares and 
the rights attaching to them. Commonly provision is made 
for certain shares to carry with them the right for the 
holder to be the governing director during his life. This 
shareholder can have immense power over the activities 
of the company yet retain a relatively small and low-valued 
share holding. He can be given his office for life; his consent 
can be made necessary before the Articles can be altered ;[5] 
he can have a disproportionately large voting power 
attached to his shares—even if they are no more than 5% 
preference shares with no right to share in the assets on 
a liquidation; he can even be empowered in his own dis- 
cretion to declare the dividends that are to be paid to the 
various other classes of shareholders and in what proportion. 





[3] Schedule 2, Table A of the Companies Act 1936-1957. 
[4] The Act nowhere requires directors to be shareholders. 


[5] Strictly speaking, the Articles of Association can be amended 
in any way by a special resolution subject only to the Companies 
Act and the Memorandum. Section 20, Companies Act 1936- 
1957. Furthermore, a company can not direct a different method 
of altering its Articles: Ayre v. Skelsey’s Cement Co. (1904), 
20 T.L.R. 587; Re Hector Whaling Ltd., [1986] 1 Ch. 208. 
However, the voting rights attached to the governing director’s 
shares may ensure that no special resolution can be passed 
without his concurrence. 
























































Australian Conveyancer and Solicitors Journal, October, 1958. 


Vol. 11_ DISPOSITION OF PROPERTY AND TAXATION 151 








Value of shares 


A crucial question, of course, is what would be the 
value of such shares for death duty purposes. Section 127 
of the (N.S.W.) Stamp Duties Act 1920-1956 attempts to 
give the Commissioner wide discretion to adopt as the value 
of a share of any class such sum as in his opinion the 
holder would have received on the voluntary winding up 
of the company.[6] This is opposed to the normal method 
of valuing a share by capitalising its net earnings. The 
Privy Council held in Commissioner of Stamp Duties v. 
Pearse[7] that, reading the Act as a whole, its intention was 
to leave the court with unfettered power to review the 
conclusion reached by the Commissioner. In this particular 
case the court decided that there was no evidence that the 
company intended to go into liquidation and in their own 
opinion it was unreasonable in the circumstances to value 
the shares on the assumption that it would. They were 
prepared to substitute their own discretion and views for 
that of the Commissioner. 


Valuation by Commissioner 


Another provision common[8] to Federal Estate Duty 
and State Death Duty allows the Commissioner to value ~ 
shares upon the basis that the Memorandum and Articles 
satisfy the requirements of the governing authority of the 
Stock Exchange, whether or not they do so. This section 
was considered in the Robertson Case.[9] The deceased held 
shares in a company the Articles of which provided that 
on his death those shares which he held beneficially should 
be converted into certain shares having different rights 
and a lower value—the object of the scheme apparently 
being to reduce the value of his estate to the benefit of the 
remaining shareholders. The Commissioner took the view 
that because such a provision prevented the company from 
being listed on the Stock Exchange, he was entitled to 
disregard it; reasoning that if the shares had been listed 
they would have been worth the same as the ordinary 
shares in the company, he valued the deceased’s shares on 
that basis. On the other hand, the court started from the 
proposition that the shares were to be valued as at the 
time of death, the time when the conversion was to take 
place. Philosophically, the two times were coincident, but 
from a practical point of view the shares must be valued 





[6] A similar provision is found in the (C’wealth) Estate Duty 
Assessment Act 1914-1956, s. 16A (1) (a). 

(7] [1954] 1 All E.R. 19. 

[8] Stamp Duties Act 1920-1956, s. 127 (a). 
Estate Duty Assessment Act 1914-1956, s. 16A (1) (a). 

(9] (1952), 86 C.L.R. 463. 
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at the moment immediately after death.[10] At that time 
there were no peculiar incidents attaching to the shares 
that would have prevented their listing on the Stock 
Exchange. There was, therefore, no need for the Com- 
missioner to invoke his powers under s. 16A of the Estate 
Duty Assessment Act, 


Several classes of shares 


This decision has generally been acted upon in the 
formation of many companies. Some practitioners, how- 
ever, sound a note of warning and say that it is possible 
to think that the decision went further than it did. They 
point out that if there are several classes of shares in a 
company similar to the one considered in the Robertson 
Case, on the death of the holder of one class of shares 
there will still be objections to the listing of the company 
on the Stock Exchange. Therefore, they argue, the 
Commissioner would be entitled to invoke ss. 127 and 16A. 


Objections to listing 


I cannot agree that this poses any problem. Even if 
the sections were invoked, the Commissioner would be 
entitled only to disregard the objections to listing. He 
would, after all, be valuing the deceased’s shares and no 
others. If the Articles provided for the conversion of these 
shares on the deceased’s death to, say, listable 5% prefer- 
ence shares, the Commissioner would not, it is submitted, 
be entitled to value them as ordinary shares. It is quite 
clear from KITTO, J.’s judgment that the moment at which 
the shares must be valued is that moment immediately after 
the shareholder’s death. 


Resulting benefit 


There remains the question whether in these circum- 
stances the resulting benefit enjoyed by the surviving 
shareholders is caught up by s. 102 (2) (g) (i) of the 
Stamp Duties Act and by s. 8 (4) (e) of the Estate Duty 
Assessment Act. It is really a strain on the meaning of words 
to assert that such shares are property in which the deceased 
had “fan estate or interest limited to cease on the death of 
the deceased . . . to the extent to which a benefit accrues 
or arises ... for the benefit of a person entitled to . 
an interest in the property in remainder”. The corre- 
sponding s. 8 (4) (e) of the Estate Duty Assessment Act 
is worded in a slightly different manner but embraces the 





[10] The reasoning adopted was that unless there was an estate the 
Commissioner would not be valuing the shares; the death of the 
deceased was a sine qua non of his function. It seemed reason- 
able therefore to view the subject of the investigation after the 
cause of that investigation had occurred. 
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same type of property. It includes as part of the dutiable 
estate “property being a beneficial interest in property 
which the deceased person had at the time of his decease, 
which beneficial interest, by virtue of a settlement or 
agreement made by him, passed or accrued on or after his 
decease to, or devolved on or after his decease upon any 
other person”’. 


Rise in value of other shares 


The High Court had little difficulty in the Robertson 
Case in deciding thai the situation was not covered by the 
Federal provisions. No part of the deceased’s shares passed 
to the other shareholders. The mere fact that his death 
caused the value of the other shares to rise is not sufficient 
to satisfy the subsection. In any event the Articles of 
Association of a company do not constitute an agreement 
between the shareholders but merely a series of separate 
and identical agreements made between the shareholders 
and the company; they give the shareholder no equity in 
the assets of a company. 


Income tax 


From an income tax point of view this type of com- 
pany has many advantages over a sole trader once the 
turnover figure reaches a certain level. The company can, 
for example, employ him;[11] it can pay into a super- 
annuation scheme for him;[12] it can even retain tax-free 
moneys to plough back into the business.[13] While the 
extent of the retention allowance is fixed by law, the other 
matters mentioned must be done within reason. If the 
Commissioner considers that payments by a company to 
shareholders or directors as remuneration for services 
rendered or by way of allowance gratuity or compensation 
are unreasonable he may deem them to be dividends paid 
by the company.[14] From the point of view of the personal 
income tax of shareholders a private company of the type 
we are considering can be beneficial. Thus if we have 
several classes of shares with power vested in the governing 
director to decide what dividends shall be paid to each 
class, the financial and tax situation of each shareholder 
can be taken into account by the governing director and 
the payments made where they will do most good. 





[11] Income Tax and Social Services Contribution Act 1936-1956, s. 51. 
[12] Income Tax and Social Services Contribution Act 1936-1956, s. 66. 


[13] Income Tax and Social Services Contribution Act 1936-1956, 
s. 105B. 

{14] Income Tax and Social Services Contribution Act 1936-1956, 
s. 109. 
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Infants’ shares 


It often happens that private companies wish to issue 
shares in the names of the promoter’s infant children. This 
is generally an undesirable course, because of the dis- 
abilities that attach in law to infants. Thus supposing the 
infant contracts to sell his shares, can he on attaining 21 
renounce the contract?[15] Can he in fact give a good 
discharge and receipt to a third party? Can he give good 
title to the shares? Can he give a proper acquittance to 
the company for dividends? It is not inconceivable that on 
reaching 21 the infant shareholder, being on bad terms 
with his parent governing director, could sue the company 
for all the dividends it had already paid him.[16] For 
these and many other reasons it is preferable to have the 
infant’s shares vested in a trustee. Better still, a settle- 
ment could be made by, say, the infant’s uncle, whereby 
the sum of £5 is settled on trustees who are authorised or 
even directed to purchase shares in the company to hold 
upon the trusts of the settlement. The advantages of 
settlements were dealt with in the first of these articles; 
it is sufficient to point out here that it is possible to make 
a double saving of tax by accumulating the income from the 
shares (on which some tax has already been saved) during 
the infant’s minority. 


Conclusion 


In the space of a short article it is impossible to 
explore fully all the Revenue advantages of the disposition 
of property to a private company but it is hoped that some 
indication has been given of the savings that can be made. 





[15] The decisions all seem to deal with repudiation by an infant 
transferee: Re Laxon & Co., [1892] 3 Ch. 555; Gooch’s Case 
(1872), L. R. 8 Ch. 266. If an infant purchases shares and 
afterwards repudiates during minority he cannot recover the 
moneys paid by him for allotment and calls unless there has 
been a total failure of consideration: Steinberg v. Scala (Leeds) 
Ltd., [1923] 2 Ch. 452 at p. 459. 


[16] The learned editors of Spender & Wallace “Company Law and 
Practice”, 1937 ed., at p. 337, state that “there seems to be 
no reason why an infant may not act as a director or vote at 
general meetings”. It is difficult to see how an infant could 
be a director while being subject to the personal liabilities 
cast on directors by the Act (e.g., by ss. 102 (3), 132, 142 (4), 
308, etc.) especially if the infant is of tender years. 
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DOUBLE GIFT OF RESIDUE* 


Wills, more particularly of the home-made variety, 
often contain apparent inconsistencies or contradictions, 
and one such conundrum which calls for solution from time 
to time is where the testator has apparently made two 
separate and distinct gifts of the residue of his estate. It 
has been held on a number of occasions that where a will 
contains two inconsistent dispositions, the latter of the two 
will be preferred to the former, on the basis that the 
subsequent gift denotes a subsequent intention. This rule 
is not, however, applied strictly to a double gift of residue. 
As HARMAN, J. said in Re Gare (deceased), [1951] 2 All 
E.R. 863, “no doubt such a rule exists but it is, like a 
similar but converse rule applying to deeds, only a counsel 
of despair, and will only be resorted to where the court 
is faced with absolute inconsistency and no alternative can 
be seen. The court will apply the rule in order that some 
effect may be given to the document”. 

Lapsed legacies 

Regard must, of course, be paid to the will as a whole 
and in many cases it has been held that the second gift 
of residue is intended to cover any legacies which may 
have lapsed; e.g., where a named beneficiary has died ~ 
before the testator. In Davis v. Bennet (1861), 30 Beav. 
226, the testator left all his personal estate not otherwise 
disposed of by his will, upon trust to pay an annuity of 
£120 to his wife during her life and, after her death, such 
portion of the trust fund as may have been necessary to 
produce the annuity was to be divided equally amongst his 
wife’s next-of-kin. The remainder of the personal estate 
was bequeathed to certain named relatives. The will con- 
cluded with the sentence “I appoint my said wife my 
residuary legatee”. The court held that the first gift of 
residue was not revoked by the later gift, that being merely 
to operate in respect of lapsed legacies. In Bristow v. 
Masefield (1882), 31 W.R. 88, the testator, after directing 
payment of his debts and making certain legacies, left the 
remainder of his estate to his trustees upon trust to be 
disposed of in a quite elaborate manner for the benefit of 
certain named persons. The will concluded with another 
residuary gift for the benefit of his children and grand- 
children. Having regard to the elaborate disposition in 
the first part of the will, the court was of opinion that it 
would be absurd to find that these dispositions were all 
overthrown by the later bequest, and it was, therefore, held 
that the second gift was intended only to take up any 
property which might, notwithstanding the terms of the 
will, remain undisposed of. 





* By courtesy of The Law Journal England. 
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So, also, in Re Spencer, Hart v. Manston (1886), 54 
L.T. 597, the testator had used a printed will form in 
which he gave all his real and personal estate to one person; 
then made certain specific gifts to one D.; and finally made 
a gift of residue to four named persons, of whom D. was 
one. It was again held that the first gift prevailed, the 
latter being merely to take up lapsed legacies if there were 
any. Re Isaac, Harrison v. Isaac, [1905] 1 Ch. 427, was 
somewhat similar. Two legacies in the will had lapsed 
owing to the death of the beneficiaries occurring before 
that of the testator, and it was held that these were covered 
by the second gift of residue which did not revoke the first 
residuary gift. 


In Re Gare (deceased) (supra), the testator, using a 
printed will form, left his estate to be equally divided 
between a church and a university. Then followed the 
printed words: “I devise and bequeath all my personal 
estate not hereby otherwise disposed of unto’, to which 
the testator had added the words “my executors to deal 
with at their discretion”. It was held that the two gifts 
were not irreconcilable; the first gift did in fact carry the 
whole of the testator’s estate “not otherwise disposed of”, 
and therefore, provided that the first gift was fully effec- 
tive, the second gift was inoperative. Should the gift to 
either the church or the university have failed. then it 
would have fallen into the second gift. In Re Crowther 
(deceased) (1956), 106 L.J. 658, the testator, again using 
a printed will form, had, first, left all his real and personal 
estate to his wife absolutely. Next he provided for leracies 
to nine beneficiaries after the death of his wife. Finally 
he made a disposition of his real and personal estate not 
otherwise disposed of upon trust for sale and conversion 
and, after payment of his funeral and testamentary 
expenses, the residue to go to the issue of certain named 
persons. In these circumstances the court was called upon 
to determine whether (i) the widow was entitled to the 
whole estate absolutely subject to the nine legacies; or 
(ii) whether she took only a life interest and, after her 
death, the beneficiaries under the second gift of residue 
were to take subject to the nine legacies. It was argued 
on behalf of the beneficiaries under the second gift that 
the principle to be applied in this case was that stated in 
the first paragranh of this article, viz., that where two 
gifts are irreconcilable, the last should prevail as denoting 
a subsequent intention. The court held that this doctrine 
had not been applied to double gifts of residue for the 
reason that the second gift was intended to sweep up 
lapsed legacies. So, in this case, on the true construction 
of the will, the widow was entitled to the whole estate 
subject only to the payment of the nine pecuniary legacies. 
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Second gift by codicil 

The position is different where the first gift of residue 
is made in a will but the second gift is contained in a codicil 
to that will. A codicil being, as it were, an afterthought, 
shows an intention to vary the will, and in these circum- 
stances the gift in the will is revoked by that in the codicil. 
Thus, in Kermode v. Macdonald (1868), 3 Ch. App. 584, 
the testatrix, having made certain pecuniary gifts in her 
will, left the residue of her personal estate to two persons. 
Subsequently, by a codicil, she gave all her personal estate 
to one named person. It was held that the gift in the will 
was revoked by that in the codicil. In another case the 
testatrix bequeathed her residuary estate upon trust to 
her sister for life and then to the Society for the Propaga- 
tion of the Gospel in Foreign Parts absolutely. Later, by 
codicil, she appointed W. her residuary legatee, bequeath- 
ing to her “all that is not specified in my will’. Strictly, of 
course, all her estate was specified in her will. It was held 
that a codicil, being a separate document, must be intended 
to alter the will; therefore the codicil revoked the gift of 
residue in the will and W. took the residue (Re Pereira, 
Worsley v. the Society for the Propagation of the Gospel 
in Foreign Parts (1912), 28 T.L.R. 479). Similarly, in Re . 
Stoodley, Hooson v. Locock, [1916] 1 Ch. 242, the testator 
made certain legacies and then devised all his real and 
personal estate not otherwise disposed of to his trustees 
upon trust for three beneficiaries. He later made a codicil 
bequeathing “the residue of my estate not bequeathed by 
the above will to L. absolutely” and appointed her sole 
executrix of the codicil. It was held that the residuary 
gift in the will was revoked by the codicil and that the 
whole of the testator’s estate undisposed of by specific 
legacies or bequests passed to L., notwithstanding that 
there was no estate not disposed of by the will. It was 
said that it would be absurd to impute to the testator no 
knowledge of his will or that he had forgotten two very 
specific charitable bequests he had made therein. 


The facts of Re Arrowsmith’s Trust (1860), 2 De G. F. 
& J. 474, were rather different. Here, by his will, the 
testator made a specific gift to his wife, and certain other 
bequests; he then directed that all ready money and money 
on security was to be used for two other legacies and the 
remainder for the benefit of nephews and nieces; then, 
after the death of his wife, all remaining property upon 
trust to be divided amongst nephews and nieces. The 
testator later made a codicil by which, after making 
various specific gifts, he left “all my real and personal 
estate and effects whatsoever” to his wife for her life. The 
codicil concluded with a direction that it was to be read 
as part of the will. It was held that the codicil did not 
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have the effect of cutting down the interest of the nephews 
and nieces in ready money and securities. Since the will 
itself gave the wife no life interest except by implication, 
the court was of opinion that the codicil was intended to 
remove the uncertainty. 
First gift cut down by later gift 

Another aspect of the problem regarding a double gift 
of residue has occurred where the first gift would seem to 
be absolute while the second gift constitutes only a life 
interest. Here again, as has been previously stressed, the 
will must be considered as a whole in order to ascertain 
the intention, or probable intention of the testator. In 
Sherratt v. Bentley (1834), 2 My. & K. 149, the testator 
left the residue of his estate to his wife but with provision 
as to what should be done if his wife died first. The will 
concluded with a residuary clause for the benefit of certain 
named persons on the death of his wife. The wife survived 
the testator. It was held that the last gift cut down the 
wife’s benefit to a life interest, due weight being given to 
the words, “‘at the death of my wife”. In the case of Hare 
v. Westropp (1861), 9 W.R. 689, the testator, by his will, 
directed that after payment of debts and legacies, his wife 
was to have “all my property whatsoever and wheresoever”. 
This disposition was followed by a gift of all his property 
“whatsoever and wheresoever” in trust for his wife during 
her life and then to their children absolutely. It was held 
that there was no inconsistency as the wife was to have 
enjoyment of the whole estate for her life; her interest 
was a life interest. Another case in which it was held 
that such gifts were not contradictory was Re Brooks Will 
(1865), 13 W.R. 573. Here, the testator gave his wife all 
his share of stock, crops and farming utensils on the farm 
which he held jointly with his brother, and also securities 
for money, book debts and all other of his effects whatso- 
ever and wheresoever for her use, the whole personal 
property to be under the care of his wife and another 
executor. Then, in a further clause, the testator directed 
that after the death of his wife the residue of his personal 
estate was to be divided into five shares as set out there- 
after. It was held that the wife took a life interest. The 
same result followed in Re Bagshaw’s Trusts (1877), 46 
L.J. Ch. 567, in which the testator bequeathed certain goods 
and all his personal estate to his wife, and devised his real 
estate to her for life. He then went on to leave the residue 
of his personal estate in trust for his children or their 
issue. Provision was made for the continuation of trustees 
after the death of his wife by giving power to appoint a 
new trustee on the death of any one of them. In these 
circumstances it was held that the wife took a life interest 
in both the personal and the real estate. 
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The instances which have been given above must not be 
confused with a case where the testator makes an absolute 
gift of residue followed by a gift of what might be left over 
when the person to whom the absolute gift was made dies. 
Such a gift is inoperative. 





CASE NOTES 


Testator’s Family Maintenance 


Applicant and testator both domiciled out of New South 
Wales—estate including immovable property in New South 
Wales—jurisdiction of court to make an order—Testator’s 
Family Maintenance and Guardianship of Infants Act 1916- 
1954, ss. 3 (1), 4 (1).—A testator who was resident and . 
domiciled in England left personal estate in England and 
an estate in New South Wales consisting of an interest in 
his late father’s estate which included real estate in New 
South Wales. The testator’s will was proved in England 
and resealed in New South Wales and an application for 
maintenance had been made under the Testator’s Family 
Maintenance and Guardianship of Infants Act 1916-1954 
by a daughter of the testator who was resident and domi- 
ciled in England. It was held that under the terms of the 
Testator’s Family Maintenance and Guardianship of Infants 
Act 1916-1954 the court had jurisdiction to make an order 
in favour of the applicant out of an immovable situated in 
New South Wales, even though the applicant was resident 
and domiciled out of New South Wales and the testator 
also at the time of his death was domiciled out of New 
South Wales (Re Perkins, deceased, [1958] S.R. (N.S.W.) 
1). 
Will 

Trust of property for such Orders of Nuns as trustees shall 
select—some Orders non-charitable—validity in part only 
—Conveyancing Act 1919-1954, s. 37D.—By clause 3 of his 
will a testator devised a grazing property to his trustees 
on trust for such Orders of Nuns of the Catholic Church 
or the Christian Brothers as his executors and trustees 
shall select and, by clause 5, devised his residuary estate 
to his trustees on trust to use the income as well as capital 
in the provision of annuities in such convents as his 
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executors and trustees shall select. The trustees were given 
complete discretion in the selection of the Orders of Nuns 
to be benefited. Some convents included contemplative 
Orders whose activities were not legally regarded as 
charitable. It was held that the trusts were valid but only 
to the extent to which, by the application of s. 37D of the 
Conveyancing Act 1919-1954*, they were preserved for such 
Orders and convents as were exclusively devoted to charit- 
able purposes. Apart from any question of charitable 
purpose, a majority of the court were of the opinion that 
the trust in clause 3 was valid as a gift to the individuals 
comprised in the Orders and for the benefit of those Orders. 
The majority further agreed that the gifts were not con- 
fined to convents in New South Wales (Attorney-General 
v. Donnelly, Leahy v. Donnelly, [1958] A.L.R. 257, H.C.). 
(On 20 May 1958 leave to appeal from the above decision 
was granted by the Privy Council.) 


Soldier’s will—actual military service—soldier on leave in 
Encland from British army of occupation in Germany— 
Wills Act 1837 (7 Will. 4 & 1 Vict. c. 26), s. 11—From 
August 1953, until September 1954, the deceased was 
serving in Germany as an officer in a unit of the British 
Army of the Rhine. The British Army was then in military 
occupation of the British zone of Germany and the deceased 
was accordingly on active service within the meaning of 
s. 189 (1) of the Army Act then in force, though hostilities 
were not imminent. From April 20 until May 6 1954, the 
deceased was home in England on leave, and on May 3 
during that leave, whilst then being under twenty-one 
years of age, he purported to execute a will, prepared on 
the advice of a solicitor, in accordance with the provisions 
of s. 9 of the Wills Act 1837. The deceased died in 1956. 
On a motion for probate it was held that the will was a 
privileged will, since in May 1954 the deceased was “in 
actual military service” within the meaning of s. 11 of the 
Wills Act 1837,+ as a member of a military force engaged 
on garrison duties in an occupied country in direct con- 
sequence of the surrender of Germany in 1945. Re Wingham, 
[1948] 2 All E.R. 908 applied (Jn the Estate of Colman 
(deceased), [1958] 2 All E.R. 35). 





* Cf. s. 131 of the (Victorian) Property Law Act 1928, 


+ Cf. N.S.W., Wills Probate and Administration Act 1898-1954, s. 10; 
Vic., Wills Acts, s. 10; Qld., The Succession Acts 1867 to 1943, s. 43; 
S.A., Wills Act 1936-1940, s. 11; W.A., Wills Act 1837, s. 11, adopted 
by 2 Vict., No. 1; Tas., Wills Act 1840, s. 11. 
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DIRECTORY OF REAL ESTATE AGENTS, AUCTIONEERS AND VALUERS 


BANKSTOWN 
E. F. FRIPP & CO. 
(N. E. J. Fripp, F.R.E.L, 
Q.R.V.). 
119 North Terrace. 
UY1189. 


BURWOOD 
G. H. PARKER & CO. 
Post Office Chambers, 
170 Burwood Road. 
UJ2112. 


CANTERBURY 
Cc. S. BOYNE & CO. Est. 1919. 
Head Office, Canterbury. 


Branches—Belmore, Punchbowl, 
Beverly Hills. Probate Valuers. 


LF3431-2. 


CRONULLA 
C. J. MONRO PTY. LTD. 
Curranulla St. (opp. station). 
LB5324-5. 
Also Sutherland. 


KINGS CROSS 
WM. JAMES & ABRAHAMS 
PTY. LTD. 
20-22 Kellett Street. 
Real Estate Agents, Auctioneers 
and Valuers. 


FL4021. 


LANE COVE 
N. A. C. BLUNT PTY. LTD. 
(Incorp. Laverty & Ford) 
139 Longueville Road. 
JB2357, JB1417. 


MARRICKVILLE 
C. H. C. SETON & CAMERON. 
Established 40 years. 
357 Illawarra Road. 
Values made for Probate. 
LL3241-2. 





MOSMAN 
CHAMBERS, K. B., L.R.E.A. 
523 Military Road. 
Estate Agents. 
XM7485. 


NEUTRAL BAY 


CROLL & CO. 
179 Military Road. 


Real Estate Agents, Homes and 
Investments. 


XY1311, XY1312. 


PETERSHAM 
A. H. TAYLOR. 
Real Estate Agent, 
Auctioneer and Valuer. 
448 Parramatta Rd., Petersham. 
Valuations for Probate. 


STRATHFIELD 
HARRY HIBBLE & SONS. 
Opp. Station. 
Property Management, Sales, 
Valuations. 
UM8360, UM7979. 


SYDNEY 
HOOKER, L. J., LIMITED. 


98 Pitt Street, Sydney. 

Estate Agents, Auctioneers, 
Valuers and Hotel Brokers. 
BW8401 (10 lines). 


HOBART, TASMANIA 


FREEMAN, DUFF & CO. 
148 Collins Street. 
Auctioneers, Real Estate and 
Insurance Agents & Valuers. 
7487-8. 
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